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January 17, 2023

VIA EMAIL LAART@metro.net; zelmerc@metro.net

Cory Zelmer, Deputy Executive Officer

Los Angeles County Metropolitan Transportation Authority
One Gateway Plaza, Mail Stop 99-22-6

Los Angeles, CA 90012

Re:  Comments on Draft EIR for Los Angeles Aerial Rapid Transit project
(LA ART), SCH # 2020100007

Dear Mr. Zelmer:

This firm represents S&R Partners, LLC, a Riboli Family company. The family
has been a stakeholder in the immediate vicinity of the proposed Los Angeles Aerial
Rapid Transit project (Gondola Project or Project) for more than a century since the
founding of the San Antonio Winery in 1917. The family is proud to be a multi-
generational contributor to the local and regional economy in Los Angeles. The family is
a proud employer of hundreds of local residents, and participates philanthropically and
civically with leading community-based nonprofit organizations. The family members
who run the business were raised in the community within walking distance to the
Historic State Park, Chinatown, Solano Canyon, and Lincoln Heights.

Please keep this office on the list of interested persons to receive timely advance
notice of all hearings, votes and determinations related to the proposed Los Angeles
Aerial Rapid Transit project (Project), its DEIR and requested entitlements.

Pursuant to Public Resources Code Section 21167(f), please provide a copy of
each and every Notice of Determination issued in connection with the Project.

A. The Proposed Project’s Location on Public and Private Properties.

According to the DEIR, the Project’s stations and towers would range in height
from 78 to 195 feet high. The cable for the gondolas would be suspended as high as 175
feet above the ground, and:

o Alameda Station - would be located on Alameda Street adjacent to the
planned LAUS Forecourt and Placita de Dolores between Los Angeles
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Street and Cesar Chavez Avenue. The station would be approximately 173
feet long, 109 feet wide, and 78 feet high at its tallest point, with the
passenger loading platform approximately 31 feet above Alameda Street.

Alameda Tower - would be 195 feet tall with the cable suspended 175 feet
above-ground.

Alpine Tower - would be 195 feet tall at its tallest point, with the cable
suspended 175 feet above ground.

China Town/State Park Station - would be approximately 200 feet long, 80
feet wide, and 98 feet tall at its tallest point, with the passenger boarding
platform approximately 50 feet above-grade.

Broadway Junction — this non-passenger junction would be approximately
227 feet long, 60 feet wide, and 98 feet high at its tallest point, with the
platform approximately 50 feet above the ground.

The Stadium Tower - would stand 179 feet tall with the cable suspended
159 feet above-ground.

The Dodger Stadium Station — would be approximately 194 feet long, 80
feet wide, and 74 feet high at its tallest point.

With the exception of its terminus at Dodger Stadium, the Project’s stations and
towers would be constructed on public land, and the gondolas would pass over both
public and private property. As noted on DEIR pages ES4-ES8:

The proposed Alameda Station would be constructed over Alameda Street
between Los Angeles Street and Cesar Chavez Avenue, adjacent to the
Placita de Dolores and planned LAUS Forecourt.

Alameda Tower would be constructed on the Alameda Triangle, a portion
of City Right of Way (ROW) between Alameda Street, North Main Street,
and Alhambra Street.

The proposed Alpine Tower would be constructed at the corner of Alameda
Street and Alpine Street on city-owned property.



Cory Zelmer, Deputy Executive Officer

Los Angeles County Metropolitan Transportation Authority
January 17, 2023

Page 3

o The proposed Chinatown/State Park Station would be constructed partially
on City ROW and partially within the boundaries of the Los Angeles State
Historic Park.

. The Broadway Junction would be located at the northern corner of the
intersection of North Broadway and Bishops Road (1201 North Broadway)
on primarily privately-owned property.

) The proposed Stadium Tower would be located on hillside private property
north of Stadium Way between the Downtown Gate entrance road to
Dodger Stadium and SR-110.

) The northern terminus of the system would be located in a parking lot at the
Dodger Stadium property, where the proposed Dodger Stadium Station
would be constructed.

According to the DEIR, the alignment travels over City of Los Angeles right of
way, City-owned Property, Metro Property, Caltrans Property, California State Parks
Property, and Private Property, as shown in the following Figure reproduced from DEIR
Appendix Q. A map should also be provided and coded to show the location of both the
public and private land within the full Area of Potential Impact (API) as shown in DEIR
Figure 3.1.1. The Project thus involves the use of public land — and the presumed forced
taking of private land, not discussed in the DEIR — by a private Project sponsor.! DEIR
Appendix Q also indicates that the Project requires the acquisition of American National
Standards Institute (ANSI) required aerial rights? over the following properties,
something not disclosed in the Project Description in the body of the DEIR:

1028 N. Alameda St.
903 N. Main St.

901 N. Main St.
1251 N. Spring St.
1201 N. Broadway
455 Savoy St.

451 Savoy St.

1800 Stadium Way

! DEIR page ES-1.

2 ANSI Standard B77.1 regulates vertical and horizontal clearances between the ropeway

and cabins to elements such as vehicle, pedestrians, vegetation, buildings, and other structures.
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B. The DEIR’s Lack of Clarity on the Issue of Eminent Domain.

The DEIR needs to specify if Metro contends that it has the power of eminent
domain for use in furtherance of the Project. If yes, then the DEIR should identify the
specific statutory bases, if any, that would allow it to exercise the power of eminent
domain for the Project.

The DEIR also needs to include a map, keyed to document the mechanisms which
would be used within the API, to allow private use of public lands. For example, DEIR
pp. 2-81 to 2-82 appears to indicate that in the case of the City of Los Angeles, this would
be accomplished via a franchise agreement and a 20-year Development Agreement.

The proposed franchise agreement and Development Agreement must be made
available concurrently with a recirculated DEIR.

In addition, the DEIR should inform the public what the proposed mechanism is
for acquisition of aerial rights and the associated permitting agency(s). In the absence of
clear information regarding the mechanism for allowing private use of public lands, and
for acquiring aerial rights over private lands particularly if forcibly taken through eminent
domain, the Project description is deficient.

As noted in the Historic Resources Technical Report included in Appendix G of
the DEIR, there are 12 previously-identified historical resources within the proposed
Project’s API. Two of the historical resources are historic districts with contributing
resources located within the API. In addition, the historic resource consultants identified
the EI Grito mural as eligible for listing in the National Register of Historic Places
(National Register).

The next Figure, reproduced from DEIR Appendix G, shows the Project alignment
and API defined for purposes of analyzing the historic resource impacts of the Project.
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@ Not to scale
Bose imoge courtesy of Google Maps.

Figure 3: Area df Potential Impact (API). Base image courtesy of GoogTe Maps.

Historical Resource Technical Report — ART Project, Los Angeles 5

Project Alignment and Area of Potential Impact
Source: DEIR Appendix G
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The historic resources within the API identified in DEIR Appendix G include:®

1. Los Angeles Union Station Passenger Terminal and Grounds
1A. Macy Street Grade Separation
2. Los Angeles Plaza Historic District 2A. Garnier Block
2B.  Sanchez Building
2C. Old Plaza Fire House
2D. Hellman-Quon Building
2E.  Masonic Hall (Masonic Building)
2F.  Merced Theatre
2G.  Pico House (Pico Hotel)
2H.  Vickrey-Brunswig Building
2l.  Plaza House
2).  Plaza (Plaza Area, Plaza Park)
2K. Old Plaza Church (Nuestra Sefiora Reina de Los Angeles Church
[Our Lady Queen of the Angels])
2L.  Plaza Community Center (Biscailuz Building)
2M. Plaza Methodist Church
2N.  Plaza Substation
20. Avila Adobe
2P.  The Winery
2Q. Machine Shop
2R.  Sepulveda House
2S.  Pelanconi House
2T.  Hammel Building
2U. Italian Hall

El Grito (The Cry) Mural
Los Angeles Terminal Annex Post Office

Granite Block Paving
Capitol Milling Company

3
4.
5. Philippe the Original
6
7
8

: 1035 N. Broadway
9. St. Peter’s Italian Catholic Church
10.  Cathedral High School
11. 451 E. Savoy Street
12.  Charles B. Wellman Residence

8 DEIR Appendix G, page 17.
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13.  Arroyo Seco Parkway Historic District

DEIR page ES-9 indicates that construction of Broadway Junction requires the
demolition of the existing commercial building located at 1201 N. Broadway. Does the
Project sponsor own this building, or must it be acquired? If it must be acquired, what is
the mechanism of acquisition? In the absence of this information, the Project description
is again deficient.

C. Eminent Domain Concerns and Questions.

Although the DEIR does not explicitly reference Metro’s use of eminent domain, a
hidden assumption within the DEIR and Project description is Metro’s supposed ability to
exercise the power of eminent domain against private property owners for the benefit and
advantage of LA ART, the private Project proponent. The DEIR fails as a legal
document on this ground.

Although LA ART in response to comments it provided to Metro suggests Metro
has the power of eminent domain to forcibly take the private property rights of other
parties in furtherance of the Project, the stated statutory “rationale” as supplied by LA
ART to Metro was based on Public Utilities Code provisions. (Exhibit 1 [LA ART
Phase Il Request for Additional Detailed Information, p. 9].)

However, those cited sections (PUC 8§ 130252 and 130254) do not clearly
provide Metro with the power of eminent domain for a project such as the Project, which
throughout the DEIR and public record concerning the Project has unambiguously been
described as being privately funded, privately operated and privately owned. Indeed,
contrary to LA ART’s assertions and the DEIR’s assumptions regarding Metro’s alleged
ability to use eminent domain for the Project, PUC Section 130521 provides:

The commission may acquire by deed, purchase, lease, contract, gift,
devise, or otherwise, any real or personal property, structures, rights,
rights-of-way, franchises, easements, air, land, and development
rights, and other interests in lands located within this state necessary
or convenient for the construction or operation of a project, upon
terms and conditions it deems advisable, and to lease, develop,
jointly develop, maintain, operate, or dispose of any property, right,
or interest in the manner that is necessary or desirable to carry out
the objects and purposes of this chapter. Nothing in this chapter
provides eminent domain power. (Emphasis added.)
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As a result, we believe the Project and DEIR are based on the false premise that
Metro can use eminent domain to seize private property owners’ private property rights
for the benefit of LA ART and the Project.

In addition to violating our client’s constitutional rights under California
Constitution Article I, 8 19, and the 5th Amendment to the U.S. Constitution, and
similarly the rights of other private property owners, the structure of the Project and
implied ability of Metro to seize private property for it, implicates a separate violation of
CEQA, that of predetermination. “[A]n EIR must be performed before a project is
approved, for [i]f postapproval environmental review were allowed, EIR’s would likely
become nothing more than post hoc rationalizations to support action already taken.’
(Laurel Heights 1, at p. 394, 253 Cal.Rptr. 426, 764 P.2d 278.)” Save Tara v. City of
West Hollywood (2008) 45 Cal.4th 116, 130. The DEIR already, implicitly, embodies a
determination by Metro that it will attempt to aid LA ART, the private Project proponent,
through the use of eminent domain — over the objections of private property owners such
as our client. That is a form of precommitment that undermines the legality of the DEIR
and shows Metro “failing to proceed in the manner CEQA provides.” Id. at 131.

Rather than simply accede to this premise, we ask the following of Metro and
request a clear and direct response:

Does Metro contend it has the power of eminent domain to take
private property or private property rights for and/or in furtherance
of the Project?

This issue has not been openly addressed in the DEIR, but must be as part of this process.
D. Conclusion.

If the Project sponsor seeks to proceed with the Project, the DEIR must be
rewritten to correct these errors and omissions and then recirculated for public
review and comment. Thank you for your review and responses to these
comments.

Very truly yours,

/s/ Robert P. Silverstein
ROBERT P. SILVERSTEIN
FOR
THE SILVERSTEIN LAW FIRM, APC
RPS:vl
Encl.



The Silverstein Law Firm
January 17, 2023

Comments on Draft EIR for
Los Angeles Aerial Rapid Transit project (LA ART),
SCH # 2020100007

EXHIBIT 1





metro.net





















https://www.ada.gov/2010_regs.htm
http://boardarchives.metro.net/Items/2011/07_July/20110720EMACItem43.pdf
https://media.metro.net/about_us/pla/images/construction_careers_policy_2017.pdf
https://www.metro.net/about/placcp/






